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ABSTRACT 

The evolution of Muslim Personal Law in India has been profoundly influenced by judicial 

interpretation, legislative intervention, and constitutional principles, particularly in matters concerning 

the rights of Muslim women. The constitutional journey from Mohd. Ahmed Khan v. Shah Bano Begum 

(1985) to Shayara Bano v. Union of India (2017) represents a significant transformation in the legal 

understanding of gender justice under Indian Muslim Personal Law. These landmark decisions have 

reshaped the discourse surrounding maintenance, divorce, and the constitutional validity of personal 

law practices by balancing religious freedom with the guarantees of equality, dignity, and social justice 

enshrined in the Constitution of India. 

This article critically examines the historical development of Muslim Personal Law in India and traces 

its evolution through judicial and legislative responses. It begins by analysing the origins of Muslim 

Personal Law, its application during the colonial period, and the statutory framework established 

through the Muslim Personal Law (Shariat) Application Act, 1937, and the Dissolution of Muslim 

Marriages Act, 1939. The article then explores the Shah Bano judgment, wherein the Supreme Court 

recognized the right of a divorced Muslim woman to claim maintenance under Section 125 of the Code 

of Criminal Procedure, 1973, notwithstanding the provisions of Muslim Personal Law. The legislative 

response in the form of the Muslim Women (Protection of Rights on Divorce) Act, 1986, is critically 

evaluated to assess its impact on women's rights and constitutional equality. 

The study further examines the transformative role played by the judiciary in Danial Latifi v. Union of 

India and Shamim Ara v. State of Uttar Pradesh, where the Supreme Court interpreted Muslim Personal 

Law and the 1986 Act in a manner consistent with constitutional values, thereby expanding the legal 

protection available to divorced Muslim women. The article culminates with an analysis of the 

Constitution Bench decision in Shayara Bano v. Union of India, which declared the practice of talaq-e-

biddat (instant triple talaq) unconstitutional and reaffirmed that personal law practices affecting civil 

rights are subject to constitutional scrutiny. The judgment is evaluated as a milestone in advancing 

gender justice and reinforcing the principles of equality, dignity, and non-arbitrariness. 

Adopting a doctrinal research methodology, this article relies upon constitutional provisions, statutory 

enactments, judicial precedents, and authoritative academic literature to evaluate the evolving 

relationship between Muslim Personal Law and constitutional jurisprudence. It argues that the 

transition from Shah Bano to Shayara Bano reflects a gradual yet significant shift from a legal 

framework centred primarily on religious autonomy towards one increasingly guided by constitutional 

morality and substantive gender equality. While acknowledging the importance of preserving religious 

freedom under Article 25 of the Constitution, the article contends that personal laws governing civil 

rights must conform to the constitutional mandates of equality, non-discrimination, and human dignity. 

It concludes that meaningful reform of Muslim Personal Law requires a balanced approach combining 

progressive judicial interpretation, comprehensive legislative reform, and greater legal awareness to 

ensure that the rights of Muslim women are effectively protected within India's pluralistic constitutional 

order. 

 Keywords: Muslim Personal Law, Gender Justice, Shah Bano,  Shayara Bano, Triple Talaq, 

Maintenance, Muslim Women (Protection of Rights on Divorce) Act, 1986. 
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INTRODUCTION 

Before examining the landmark decisions of Mohd. Ahmed Khan v. Shah Bano Begum and Shayara 

Bano v. Union of India, it is essential to appreciate the unique position of Muslim Personal Law within 

India's plural legal system. Muslim Personal Law governs matters relating to marriage, divorce, 

maintenance, succession, guardianship, and inheritance for Muslims, deriving its principles primarily 

from the Qur'an, the Sunnah, Ijma (consensus), and Qiyas (analogical reasoning). In India, the 

application of Muslim Personal Law has been shaped not only by classical Islamic jurisprudence but 

also by colonial legislation, judicial interpretation, and constitutional mandates. The coexistence of 

religious autonomy under Article 25 of the Constitution and the constitutional guarantees of equality, 

non-discrimination, and dignity under Articles 14, 15, and 21 has often generated complex legal and 

social debates concerning the rights of Muslim women. 

Among the most significant developments in this field are the decisions of the Supreme Court in Mohd. 

Ahmed Khan v. Shah Bano Begum (1985) and Shayara Bano v. Union of India (2017). These cases 

represent two defining moments in the evolution of gender justice under Indian Muslim Personal Law. 

The Shah Bano judgment recognized the entitlement of a divorced Muslim woman to claim maintenance 

under Section 125 of the Code of Criminal Procedure, 1973, emphasizing that secular statutory remedies 

designed to prevent destitution apply irrespective of religion. Although the decision was widely hailed 

as a milestone for women's rights, it also generated intense political and religious controversy, 

culminating in the enactment of the Muslim Women (Protection of Rights on Divorce) Act, 1986, which 

sought to modify the legal position established by the Court. 

Over the following decades, judicial interpretation gradually reconciled the 1986 Act with constitutional 

principles. Decisions such as Danial Latifi v. Union of India and Shamim Ara v. State of Uttar Pradesh 

affirmed that Muslim women are entitled to fair and reasonable financial protection and that divorce 

under Muslim law must satisfy substantive legal requirements rather than depend on arbitrary assertions 

by the husband. These judgments demonstrated the Supreme Court's effort to harmonize Islamic legal 

principles with constitutional values while respecting religious freedom. 

The constitutional discourse reached a new milestone in Shayara Bano v. Union of India, where a 

Constitution Bench invalidated the practice of talaq-e-biddat (instant triple talaq). The Court held that a 

unilateral and instantaneous form of divorce, permitting a Muslim husband to dissolve a marriage 

without procedural safeguards or opportunity for reconciliation, was incompatible with constitutional 

guarantees of equality and dignity. The judgment reflected a broader constitutional commitment to 

protecting women's rights while simultaneously acknowledging the diversity of religious practices 

within India's legal framework. It also paved the way for subsequent legislative intervention through the 

Muslim Women (Protection of Rights on Marriage) Act, 2019. 
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The journey from Shah Bano to Shayara Bano illustrates the dynamic interaction between personal law, 

constitutional morality, judicial activism, and legislative policy. Rather than representing isolated 

judicial pronouncements, these decisions collectively trace the gradual transformation of Muslim 

Personal Law in India toward greater recognition of gender justice, substantive equality, and human 

dignity. This article critically examines that evolution by analyzing the historical foundations of Muslim 

Personal Law, the constitutional challenges raised by discriminatory practices, the judicial reasoning 

adopted in landmark decisions, and the continuing tension between religious autonomy and fundamental 

rights. In doing so, it evaluates how Indian constitutional jurisprudence has sought to balance respect for 

religious freedom with the imperative of ensuring equal justice for Muslim women in a modern 

democratic society. 

HISTORICAL DEVELOPMENT OF MUSLIM PERSONAL LAW IN INDIA  

The historical development of Muslim Personal Law in India reflects the interaction between Islamic 

jurisprudence, colonial legal administration, and constitutional governance. Muslim Personal Law, 

commonly referred to as Shariat, governs matters relating to marriage, divorce, maintenance, 

inheritance, succession, guardianship, and waqf. Its primary sources are the Qur'an, the Sunnah 

(traditions of Prophet Muhammad), Ijma (consensus of jurists), and Qiyas (analogical reasoning). 

Among Sunni Muslims in India, the Hanafi school of jurisprudence has traditionally been the most 

influential, while Shia Muslims generally follow the Ithna Ashari school. These schools have shaped the 

interpretation and application of Muslim Personal Law for centuries. 

The application of Islamic law in India began with the establishment of Muslim rule under the Delhi 

Sultanate and reached its institutional maturity during the Mughal Empire. During this period, Qazis 

administered justice according to Islamic legal principles, relying upon authoritative texts such as the 

Fatawa-i-Alamgiri, compiled during the reign of Emperor Aurangzeb. Although Islamic law formed the 

basis of judicial administration, local customs and traditions often influenced its practical application, 

resulting in a distinctive Indo-Islamic legal tradition. 

The advent of British colonial rule significantly altered the administration of Muslim Personal Law. The 

East India Company adopted a policy of non-interference in religious matters, as reflected in Warren 

Hastings' Judicial Plan of 1772, which provided that disputes concerning marriage, inheritance, 

succession, and religious customs among Muslims would be decided according to Islamic law. 

However, British judges lacked expertise in Islamic jurisprudence and therefore relied upon translated 

legal texts and the opinions of Muslim jurists. This process led to the emergence of Anglo-

Mohammedan Law, a hybrid legal system that combined Islamic substantive principles with English 

procedural law and the doctrine of judicial precedent. 
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The twentieth century witnessed important legislative interventions aimed at preserving and reforming 

Muslim Personal Law. The Muslim Personal Law (Shariat) Application Act, 1937, was enacted to 

replace customary practices with Islamic law in matters relating to marriage, divorce, maintenance, 

inheritance, and succession. This statute sought to ensure uniform application of the Shariat among 

Indian Muslims. Subsequently, the Dissolution of Muslim Marriages Act, 1939, expanded the legal 

rights of Muslim women by recognizing various grounds on which a wife could seek judicial dissolution 

of marriage, including cruelty, desertion, failure to provide maintenance, imprisonment, and insanity. 

The Act represented a significant step toward protecting women's rights within the framework of Islamic 

law. 

After the adoption of the Constitution of India in 1950, Muslim Personal Law came to be examined in 

light of constitutional guarantees of equality, non-discrimination, liberty, and dignity under Articles 14, 

15, and 21, while simultaneously enjoying protection under Article 25, which guarantees freedom of 

religion. Unlike Hindu personal laws, which underwent comprehensive codification during the 1950s, 

Muslim Personal Law remained largely uncodified, leaving substantial scope for judicial interpretation. 

Consequently, the Supreme Court assumed a pivotal role in harmonizing religious personal law with 

constitutional values. Landmark decisions such as Mohd. Ahmed Khan v. Shah Bano Begum (1985), 

Danial Latifi v. Union of India (2001), Shamim Ara v. State of Uttar Pradesh (2002), and Shayara Bano 

v. Union of India (2017) collectively transformed Muslim Personal Law by emphasizing gender justice, 

constitutional morality, and the protection of women's rights. Thus, the historical evolution of Muslim 

Personal Law in India demonstrates a gradual transition from traditional religious norms to a 

constitutional framework that seeks to balance religious freedom with the principles of equality and 

human dignity. 

THE SHAH BANO JUDGMENT (1985): FACTS, ISSUES, JUDGMENT, AND IMPACT 

The Supreme Court's decision in Mohd. Ahmed Khan v. Shah Bano Begum is widely regarded as a 

watershed moment in the evolution of gender justice under Indian Muslim Personal Law. The judgment 

not only affirmed the right of divorced Muslim women to claim maintenance under secular law but also 

reignited the national debate on the relationship between personal laws, constitutional principles, and the 

rights of women. 

The case arose when Shah Bano, a sixty-two-year-old Muslim woman, was divorced by her husband, 

Mohd. Ahmed Khan, through talaq after more than four decades of marriage. Following the divorce, her 

husband discontinued financial support, prompting Shah Bano to file a petition under Section 125 of the 

Code of Criminal Procedure, 1973 (CrPC), seeking maintenance on the ground that she was unable to 

maintain herself. Section 125 is a secular provision intended to prevent destitution and applies to all 

citizens irrespective of religion. The husband contended that under Muslim Personal Law his obligation 
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was limited to maintaining his wife during the iddat period and paying the agreed mehr (dower), after 

which no further liability subsisted. 

The principal legal issue before the Supreme Court was whether a divorced Muslim woman was entitled 

to maintenance under Section 125 of the CrPC despite the provisions of Muslim Personal Law. The 

Court also examined whether the payment of mehr constituted a complete discharge of the husband's 

obligation to maintain his divorced wife. These issues required the Court to reconcile the secular 

objective of preventing vagrancy with the constitutional protection accorded to religious freedom under 

Article 25. 

A Constitution Bench headed by Chief Justice Y. V. Chandrachud held that Section 125 of the CrPC 

applies uniformly to all citizens irrespective of religion. The Court observed that the statutory duty to 

provide maintenance to a divorced wife who is unable to maintain herself is founded on principles of 

social justice and cannot be excluded by personal law. It further held that mehr is not a substitute for 

maintenance but merely an obligation arising from the marriage contract. Consequently, where a 

divorced Muslim woman is unable to support herself after the expiry of the iddat period, her former 

husband remains liable to provide maintenance under Section 125. In its reasoning, the Court also 

referred to Qur'anic principles, concluding that Islamic law does not prohibit fair and reasonable 

provision for divorced women. 

The judgment had far-reaching legal and political consequences. It was celebrated as a progressive 

affirmation of women's rights and the constitutional commitment to equality and social justice. At the 

same time, sections of the Muslim community criticized the decision as judicial interference in religious 

personal law. Responding to these concerns, Parliament enacted the Muslim Women (Protection of 

Rights on Divorce) Act, 1986, which sought to regulate the maintenance rights of divorced Muslim 

women separately from Section 125 of the CrPC. Although the legislation was widely perceived as 

diluting the effect of the Shah Bano ruling, the Supreme Court later interpreted it in Danial Latifi v. 

Union of India to ensure that divorced Muslim women continued to receive a fair and reasonable 

provision consistent with constitutional principles. 

The Shah Bano judgment remains a landmark in Indian constitutional jurisprudence because it shifted 

the discourse on Muslim Personal Law from one centred exclusively on religious autonomy to one 

increasingly informed by equality, dignity, and gender justice. It laid the foundation for subsequent 

judicial interventions, culminating in Shayara Bano v. Union of India (2017), where the Supreme Court 

further advanced constitutional protections for Muslim women by invalidating the practice of instant 

triple talaq. 
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THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON DIVORCE) ACT, 1986  

The enactment of the Muslim Women (Protection of Rights on Divorce) Act, 1986 marked one of the 

most significant and controversial legislative responses in the history of Indian personal law. Parliament 

enacted the legislation in the immediate aftermath of the Supreme Court's landmark decision in Mohd. 

Ahmed Khan v. Shah Bano Begum (1985), which had held that a divorced Muslim woman was entitled 

to claim maintenance under Section 125 of the Code of Criminal Procedure, 1973, if she was unable to 

maintain herself. While the judgment was widely applauded as a progressive step towards gender 

justice, it also generated strong opposition from sections of the Muslim community, who viewed it as 

judicial interference in Muslim Personal Law. In response to these concerns, the Government enacted 

the Muslim Women (Protection of Rights on Divorce) Act, 1986, with the stated objective of protecting 

the rights of divorced Muslim women in accordance with Islamic law. 

The principal feature of the Act is contained in Section 3, which provides that a divorced Muslim 

woman is entitled to a "reasonable and fair provision and maintenance" to be made and paid by her 

former husband within the iddat period. In addition to maintenance, the Act recognizes the woman's 

right to receive her unpaid mehr (dower), all properties given to her before, during, or after marriage, 

and maintenance for children for a specified period following their birth. Section 4 further provides that 

where a divorced woman is unable to maintain herself after the expiry of the iddat period and has not 

remarried, responsibility for her maintenance may devolve upon her relatives who would inherit her 

property under Muslim law. In the absence of such relatives or where they are unable to provide support, 

the State Wakf Board may be directed to provide maintenance. 

The enactment of the 1986 Act was widely criticized by legal scholars, women's rights organizations, 

and constitutional experts. Critics argued that the legislation effectively nullified the progressive 

principles laid down in the Shah Bano judgment by limiting the husband's liability to the iddat period 

and thereby denying divorced Muslim women equal protection under the secular maintenance provisions 

of Section 125 of the Code of Criminal Procedure. The Act was perceived as a legislative concession to 

religious orthodoxy, raising concerns regarding the compatibility of personal laws with the 

constitutional guarantees of equality, non-discrimination, and dignity embodied in Articles 14, 15, and 

21 of the Constitution of India. The controversy also revived the debate surrounding Article 44 of the 

Constitution, which directs the State to endeavour to secure a Uniform Civil Code for all citizens. 

The constitutional validity and interpretation of the Act were subsequently examined by the Supreme 

Court in Danial Latifi v. Union of India (2001). Rather than striking down the legislation, the Court 

adopted a purposive interpretation that harmonized the Act with constitutional principles. It held that the 

expression "reasonable and fair provision" under Section 3 imposes an obligation on the husband to 

make a comprehensive financial arrangement for the future of the divorced wife within the iddat period, 
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and that such provision is not confined merely to her maintenance during that period. This interpretation 

substantially restored the practical protection recognized in Shah Bano while preserving the 

constitutional validity of the Act. 

The Muslim Women (Protection of Rights on Divorce) Act, 1986, thus occupies a pivotal place in the 

evolution of Muslim Personal Law in India. Although initially perceived as a legislative setback for 

women's rights, its progressive judicial interpretation transformed it into an instrument capable of 

advancing gender justice. The Act, as interpreted by the Supreme Court, illustrates the Indian judiciary's 

commitment to reconciling religious personal laws with constitutional values of equality, social justice, 

and human dignity, thereby laying the groundwork for subsequent reforms culminating in the decision in 

Shayara Bano v. Union of India (2017). 

JUDICIAL DEVELOPMENTS AFTER SHAH BANO (DANIAL LATIFI, SHAMIM ARA, ETC.) 

The enactment of the Muslim Women (Protection of Rights on Divorce) Act, 1986, in response to the 

Shah Bano judgment appeared, at first, to curtail the maintenance rights of divorced Muslim women by 

restricting the husband's obligation to the iddat period. However, in the decades that followed, the 

Supreme Court of India adopted a progressive and purposive approach in interpreting the Act, ensuring 

that its provisions were harmonized with the constitutional guarantees of equality, dignity, and social 

justice. Through a series of landmark decisions, particularly Danial Latifi v. Union of India and Shamim 

Ara v. State of Uttar Pradesh, the judiciary significantly strengthened the legal protection available to 

Muslim women and laid the foundation for the constitutional developments witnessed in Shayara Bano 

v. Union of India. 

The first major judicial intervention came in Danial Latifi v. Union of India (2001), where the 

constitutional validity of the Muslim Women (Protection of Rights on Divorce) Act, 1986, was 

challenged. The petitioners argued that the Act discriminated against Muslim women by depriving them 

of the right to claim maintenance under Section 125 of the Code of Criminal Procedure after the expiry 

of the iddat period. Rather than declaring the Act unconstitutional, the Supreme Court adopted a 

purposive interpretation to preserve both the statute and constitutional values. The Court held that the 

phrase "reasonable and fair provision and maintenance" under Section 3 of the Act required the husband 

to make a lump-sum or comprehensive financial provision for the future needs of the divorced wife 

within the iddat period. Importantly, the Court clarified that while the payment must be made during the 

iddat period, the provision itself is intended to secure the woman's livelihood beyond that period. This 

interpretation substantially restored the protection originally recognized in Shah Bano while maintaining 

the validity of the 1986 Act. 

A further milestone was achieved in Shamim Ara v. State of Uttar Pradesh (2002), where the Supreme 

Court examined the validity of unilateral divorce under Muslim Personal Law. The husband claimed that 
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he had divorced his wife by merely asserting that talaq had already been pronounced. Rejecting this 

contention, the Court held that a valid talaq requires a clear declaration, a reasonable cause for divorce, 

and genuine attempts at reconciliation through arbiters representing both spouses before the dissolution 

of marriage. Mere oral assertions or retrospective claims of divorce were held insufficient to terminate a 

valid marriage. The judgment emphasized that Islamic law does not sanction arbitrary or capricious 

divorce and that procedural safeguards are essential to protect the rights of women. 

Subsequent judicial decisions continued this progressive trend by recognizing that constitutional 

principles must guide the interpretation of personal laws wherever civil rights are affected. The courts 

increasingly emphasized that religious freedom guaranteed under Article 25 of the Constitution cannot 

justify practices that undermine equality, dignity, or access to justice. These judgments reflected a 

conscious effort to harmonize Islamic jurisprudence with the constitutional commitment to gender 

justice without invalidating the broader framework of Muslim Personal Law. 

Collectively, the decisions in Danial Latifi and Shamim Ara transformed the legal landscape governing 

Muslim women's rights in India. They reaffirmed that personal law must be interpreted in a manner 

consistent with constitutional values and the principles of fairness inherent in Islamic jurisprudence. By 

expanding financial protection, insisting upon procedural safeguards in divorce, and emphasizing 

substantive justice over formalistic interpretations, these judgments bridged the gap between Shah Bano 

and Shayara Bano. They represent an important phase in the judicial evolution of Muslim Personal Law, 

demonstrating the Supreme Court's commitment to protecting women's rights while respecting religious 

diversity within India's constitutional framework. 

THE SHAYARA BANO JUDGMENT (2017) : CONSTITUTIONAL ANALYSIS 

The Supreme Court's decision in Shayara Bano v. Union of India (2017) represents a defining moment 

in the constitutional evolution of Muslim Personal Law in India. The judgment addressed the validity of 

talaq-e-biddat (instant triple talaq), a practice under which a Muslim husband could unilaterally and 

irrevocably dissolve a marriage by pronouncing the word talaq three times in one sitting. The case 

marked a significant advancement in the protection of Muslim women's rights by subjecting personal 

law practices to constitutional scrutiny and reaffirming that gender justice forms an integral component 

of the Indian constitutional framework. 

The litigation originated when Shayara Bano challenged the constitutionality of talaq-e-biddat after her 

husband divorced her through a written declaration of instant triple talaq. She contended that the practice 

violated her fundamental rights under Articles 14, 15, 21, and 25 of the Constitution. In addition to 

challenging talaq-e-biddat, the petition questioned the constitutional validity of practices such as 

polygamy and nikah halala. The Supreme Court constituted a five-judge Constitution Bench 

representing different religious communities, reflecting the importance of the constitutional issues 
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involved. By a majority of 3:2, the Court declared the practice of instant triple talaq unconstitutional and 

legally invalid. 

The majority opinions adopted different constitutional approaches but reached the same conclusion. 

Justice Rohinton F. Nariman and Justice Uday U. Lalit held that talaq-e-biddat was arbitrary and 

therefore violated Article 14 of the Constitution, which guarantees equality before the law and equal 

protection of the laws. They observed that a practice enabling a husband to dissolve a marriage 

instantaneously, without reasonable cause, procedural safeguards, or an opportunity for reconciliation, 

was manifestly arbitrary and incompatible with constitutional guarantees of equality. Justice Kurian 

Joseph, while concurring with the result, held that talaq-e-biddat lacked sanction under the Qur'an and 

therefore did not constitute an essential religious practice protected by Article 25. According to his 

opinion, a practice inconsistent with the fundamental principles of Islamic law could not claim 

constitutional protection merely because it had been followed historically. 

The minority opinions delivered by Chief Justice J. S. Khehar and Justice S. Abdul Nazeer accepted that 

talaq-e-biddat formed part of Muslim Personal Law protected under Article 25 and therefore fell beyond 

the scope of judicial invalidation. Nevertheless, recognizing the inequitable consequences of the 

practice, they recommended that Parliament enact appropriate legislation to reform the law. Although 

differing in constitutional reasoning, both the majority and minority acknowledged the urgent need for 

legal reform to safeguard the rights of Muslim women. 

The constitutional significance of Shayara Bano extends beyond the invalidation of instant triple talaq. 

The judgment reaffirmed that personal law practices affecting civil rights cannot remain immune from 

constitutional principles of equality, dignity, and non-discrimination. It strengthened the doctrine that 

religious freedom under Article 25 is subject to public order, morality, health, and the other provisions 

of Part III of the Constitution, including fundamental rights. Furthermore, the decision reinforced the 

principle that constitutional morality must guide the interpretation of laws and practices governing 

individual rights. 

The judgment also paved the way for legislative reform through the enactment of the Muslim Women 

(Protection of Rights on Marriage) Act, 2019, which declared the pronouncement of instant triple talaq 

void and illegal and provided legal remedies for affected women. Viewed in the broader context of 

constitutional jurisprudence, Shayara Bano represents the culmination of a judicial journey that began 

with Shah Bano in 1985. Together, these decisions illustrate the Supreme Court's progressive effort to 

reconcile religious personal laws with the constitutional ideals of equality, dignity, and gender justice, 

thereby reshaping the legal status of Muslim women within India's pluralistic legal system. 

Comparative Analysis: From Shah Bano to Shayara Bano  
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The decisions in Mohd. Ahmed Khan v. Shah Bano Begum (1985) and Shayara Bano v. Union of India 

(2017) are two landmark judgments that significantly transformed the legal landscape of Muslim 

Personal Law in India. Although delivered more than three decades apart, both cases represent critical 

milestones in the evolution of gender justice and constitutional jurisprudence. While Shah Bano 

primarily addressed the economic rights of divorced Muslim women through the interpretation of 

secular legislation, Shayara Bano directly examined the constitutional validity of a discriminatory 

personal law practice. Together, these judgments reflect the judiciary's progressive effort to harmonize 

religious freedom with the constitutional values of equality, dignity, and justice. 

The Shah Bano case arose from a dispute regarding the right of a divorced Muslim woman to claim 

maintenance under Section 125 of the Code of Criminal Procedure, 1973. The Supreme Court held that 

the provision, being secular in nature, applied equally to all citizens regardless of religion. The Court 

ruled that a Muslim husband was legally obligated to maintain his divorced wife if she was unable to 

support herself, even after the expiry of the iddat period. The judgment emphasized social welfare and 

interpreted Islamic principles in a manner consistent with fairness and justice. However, the decision 

generated considerable political controversy, leading to the enactment of the Muslim Women 

(Protection of Rights on Divorce) Act, 1986, which sought to regulate the maintenance rights of 

divorced Muslim women under a separate statutory framework. 

In contrast, the Shayara Bano judgment focused on the constitutionality of talaq-e-biddat or instant 

triple talaq, a practice permitting a Muslim husband to dissolve a marriage unilaterally and irrevocably 

without procedural safeguards. A five-judge Constitution Bench held by a majority that the practice was 

unconstitutional and legally invalid. Unlike Shah Bano, which relied upon a secular statutory remedy, 

the Court in Shayara Bano invoked the constitutional guarantees of equality under Article 14, dignity 

under Article 21, and the limited scope of religious freedom under Article 25. The judgment established 

that personal law practices affecting civil rights are not immune from constitutional scrutiny, particularly 

when they are arbitrary or discriminatory. 

Despite their different legal contexts, both judgments share a common commitment to protecting the 

rights of Muslim women. In each case, the Supreme Court rejected interpretations of Muslim Personal 

Law that perpetuated injustice and instead emphasized the compatibility of Islamic principles with 

fairness, compassion, and gender equality. Both decisions also triggered significant legislative and 

public debate, highlighting the continuing tension between religious autonomy and constitutional values 

within India's plural legal system. 

The evolution from Shah Bano to Shayara Bano demonstrates a noticeable shift in judicial reasoning. 

The former protected women's rights through the application of a secular welfare statute designed to 

prevent destitution, whereas the latter invalidated a discriminatory religious practice by applying the 
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Constitution directly. This transition reflects the growing role of constitutional morality in the 

adjudication of personal law disputes. Furthermore, subsequent decisions such as Danial Latifi v. Union 

of India and Shamim Ara v. State of Uttar Pradesh served as important bridges between these two 

landmark cases by progressively expanding the legal protections available to Muslim women. 

In conclusion, Shah Bano and Shayara Bano collectively illustrate the gradual constitutional 

transformation of Muslim Personal Law in India. While the former secured the economic rights of 

divorced Muslim women, the latter safeguarded their dignity and equality within the institution of 

marriage. Together, these decisions signify the Indian judiciary's commitment to ensuring that personal 

laws evolve in harmony with constitutional principles of justice, equality, and human dignity, thereby 

advancing the broader objective of gender justice under Indian Muslim Personal Law. 

CRITICAL EVALUATION 

The evolution of Muslim Personal Law in India from Mohd. Ahmed Khan v. Shah Bano Begum (1985) 

to Shayara Bano v. Union of India (2017) demonstrates the judiciary's increasing commitment to gender 

justice and constitutional values. These landmark decisions have undoubtedly strengthened the legal 

rights of Muslim women by expanding access to maintenance, ensuring procedural fairness in divorce, 

and invalidating arbitrary practices such as talaq-e-biddat. Nevertheless, the journey has been neither 

linear nor complete. The interaction between religious freedom, legislative intervention, judicial 

interpretation, and constitutional morality continues to generate complex legal and social challenges. 

One of the most significant achievements of the judiciary has been its purposive interpretation of 

Muslim Personal Law in harmony with the Constitution. In Shah Bano, the Supreme Court recognized 

that Section 125 of the Code of Criminal Procedure is a secular welfare provision intended to prevent 

destitution, irrespective of the parties' religion. Although the subsequent enactment of the Muslim 

Women (Protection of Rights on Divorce) Act, 1986, appeared to dilute the judgment, the Supreme 

Court in Danial Latifi v. Union of India restored much of its protective effect by interpreting the Act to 

require a husband to make a reasonable and fair provision for the future of his divorced wife. Similarly, 

in Shamim Ara v. State of Uttar Pradesh, the Court imposed procedural safeguards on the exercise of 

talaq, rejecting arbitrary and unilateral divorce. These decisions illustrate the judiciary's effort to 

reconcile Islamic legal principles with constitutional guarantees of equality and dignity. 

The Shayara Bano judgment further strengthened this constitutional approach by invalidating instant 

triple talaq as manifestly arbitrary and inconsistent with the principles of justice embodied in the 

Constitution. The decision marked a significant departure from earlier judicial restraint by affirming that 

personal law practices affecting civil rights may be subjected to constitutional scrutiny. It reinforced the 

principle that religious freedom under Article 25 is not absolute and must coexist with the fundamental 

rights guaranteed under Articles 14, 15, and 21. 
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Despite these judicial advancements, several concerns remain. The reform of Muslim Personal Law has 

largely occurred through judicial interpretation rather than comprehensive legislative codification. As a 

result, certain aspects of Muslim family law, including inheritance, guardianship, and polygamy, 

continue to generate debate regarding their compatibility with constitutional principles of gender 

equality. Critics argue that piecemeal judicial interventions, though progressive, cannot substitute for a 

coherent legislative framework that balances religious autonomy with women's rights. Conversely, 

proponents of personal law autonomy caution that excessive judicial intervention may undermine the 

constitutional protection of religious freedom and the cultural identity of minority communities. 

Another important limitation is that legal reform does not automatically translate into social 

empowerment. Many Muslim women continue to face barriers such as limited legal awareness, financial 

dependence, social stigma, and inadequate access to justice. Consequently, judicial recognition of rights 

must be accompanied by effective legal aid, education, institutional support, and public awareness 

initiatives to ensure meaningful implementation. The enactment of the Muslim Women (Protection of 

Rights on Marriage) Act, 2019, illustrates legislative willingness to address discriminatory practices, yet 

its long-term effectiveness depends upon fair enforcement and broader socio-economic reforms. 

In conclusion, the transition from Shah Bano to Shayara Bano reflects a remarkable constitutional 

journey towards gender justice under Indian Muslim Personal Law. While the judiciary has played a 

transformative role in protecting the rights and dignity of Muslim women, the continued realization of 

substantive equality requires a balanced approach that respects religious diversity while ensuring 

conformity with constitutional values. Future reforms should therefore focus on harmonizing personal 

laws with the principles of equality, justice, and human dignity through informed legislative action, 

judicial consistency, and inclusive social reform. 

SUGGESTIONS FOR REFORM 

The evolution of Muslim Personal Law through judicial decisions from Mohd. Ahmed Khan v. Shah 

Bano Begum (1985) to Shayara Bano v. Union of India (2017) has significantly strengthened the legal 

position of Muslim women in India. Nevertheless, the existing legal framework continues to face 

challenges arising from fragmented legislation, inconsistent interpretation, and the absence of 

comprehensive codification. To ensure that the constitutional promise of equality and dignity is 

effectively realized, reforms should aim to harmonize Muslim Personal Law with fundamental rights 

while respecting the religious freedom guaranteed under the Constitution. 

A primary area requiring reform is the codification of Muslim Personal Law relating to marriage, 

divorce, maintenance, inheritance, guardianship, and succession. Unlike Hindu personal laws, which 

have undergone extensive statutory codification, Muslim Personal Law remains largely dependent on 

judicial precedents and diverse interpretations of Islamic jurisprudence. A carefully drafted and 
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consultative code, prepared with the participation of Islamic scholars, legal experts, women's 

organizations, and representatives of the Muslim community, would enhance legal certainty while 

ensuring that reforms remain consistent with both constitutional principles and the egalitarian spirit of 

the Qur'an. 

Secondly, legislative reform should focus on strengthening the financial rights of divorced Muslim 

women. Although judicial decisions such as Danial Latifi v. Union of India have interpreted the Muslim 

Women (Protection of Rights on Divorce) Act, 1986, to provide fair and reasonable financial provision, 

statutory amendments could expressly clarify the extent of maintenance and remove ambiguities that 

continue to generate litigation. Such reforms should guarantee adequate maintenance, residence rights, 

and access to matrimonial property wherever appropriate, thereby reducing the economic vulnerability 

of divorced women. 

Another important reform concerns the regulation of divorce procedures. The decision in Shamim Ara v. 

State of Uttar Pradesh established that a valid talaq requires reasonable cause and genuine attempts at 

reconciliation. These judicial safeguards should be incorporated into legislation by prescribing 

transparent procedures for mediation, notice, documentation, and registration of divorce. Such measures 

would minimize arbitrary dissolution of marriage while promoting reconciliation and procedural fairness 

in accordance with Islamic principles. 

Legal reform must also be accompanied by effective implementation mechanisms. Many Muslim 

women remain unaware of their legal rights due to limited access to legal education, financial 

constraints, and social barriers. Strengthening legal aid services, family counselling centres, women's 

commissions, and community-based dispute resolution mechanisms can significantly improve access to 

justice. Government agencies, educational institutions, and civil society organizations should collaborate 

to promote legal literacy and awareness regarding constitutional rights and statutory remedies available 

to Muslim women. 

Furthermore, courts should continue to interpret personal laws in harmony with constitutional values 

without unnecessarily undermining legitimate religious practices. The doctrine of constitutional morality 

should be applied with sensitivity, ensuring that reforms eliminate discriminatory practices while 

preserving those aspects of Muslim Personal Law that are consistent with justice, equality, and human 

dignity. Constructive dialogue between constitutional institutions and religious communities is essential 

for achieving durable and socially acceptable reforms. 

Finally, any future reform should prioritize substantive gender equality rather than merely formal legal 

change. Constitutional guarantees under Articles 14, 15, 21, and 25 require a balanced approach that 

respects religious diversity while ensuring that women are not deprived of equal protection under the 

law. The objective should not be the replacement of religious identity but the elimination of practices 
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that perpetuate discrimination and inequality. 

In conclusion, meaningful reform of Muslim Personal Law requires a combination of legislative clarity, 

progressive judicial interpretation, effective implementation, and social awareness. The constitutional 

journey from Shah Bano to Shayara Bano demonstrates that gender justice and religious freedom need 

not be viewed as competing values. Instead, a rights-based and participatory approach can ensure that 

Muslim Personal Law evolves in a manner that safeguards both the constitutional ideals of equality and 

the legitimate autonomy of religious communities, thereby fostering a more just and inclusive legal 

system. 

CONCLUSION 

The constitutional journey from Mohd. Ahmed Khan v. Shah Bano Begum (1985) to Shayara Bano v. 

Union of India (2017) marks one of the most significant phases in the evolution of gender justice under 

Indian Muslim Personal Law. These landmark judgments reflect the dynamic relationship between 

personal law, constitutional principles, legislative policy, and judicial interpretation. They demonstrate 

that the protection of religious freedom under the Constitution cannot be viewed in isolation from the 

guarantees of equality, dignity, and justice that form the cornerstone of India's constitutional framework. 

Together, these decisions have reshaped the legal discourse surrounding the rights of Muslim women 

and reaffirmed the judiciary's role in harmonizing personal laws with constitutional values. 

The Shah Bano judgment was a watershed moment because it recognized that the secular remedy of 

maintenance under Section 125 of the Code of Criminal Procedure, 1973, extends to divorced Muslim 

women who are unable to maintain themselves. Although the decision generated widespread political 

and social debate and was followed by the enactment of the Muslim Women (Protection of Rights on 

Divorce) Act, 1986, subsequent judicial interpretations ensured that the Act did not become an 

instrument for denying women financial security. Decisions such as Danial Latifi v. Union of India and 

Shamim Ara v. State of Uttar Pradesh reaffirmed that Muslim Personal Law must be interpreted in a 

manner consistent with justice, fairness, and the constitutional commitment to protecting vulnerable 

members of society. 

The decision in Shayara Bano further expanded the constitutional protection available to Muslim 

women by declaring the practice of instant triple talaq (talaq-e-biddat) legally invalid. The judgment 

emphasized that arbitrary personal law practices affecting civil rights cannot remain immune from 

constitutional scrutiny merely because they are associated with religion. By applying the principles of 

equality, dignity, and non-arbitrariness, the Supreme Court reinforced the doctrine that fundamental 

rights constitute the supreme normative standard governing all laws that affect individual liberty and 

status. The subsequent enactment of the Muslim Women (Protection of Rights on Marriage) Act, 2019, 

further demonstrated the legislature's willingness to translate judicial pronouncements into statutory 
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reform. 

Nevertheless, the evolution of Muslim Personal Law remains an ongoing process rather than a 

completed constitutional project. Several issues relating to inheritance, guardianship, matrimonial 

property, and broader family rights continue to invite scholarly debate and legal reform. While judicial 

intervention has undoubtedly strengthened the rights of Muslim women, sustainable progress requires 

comprehensive legislative action, effective implementation, greater legal awareness, and meaningful 

engagement with religious scholars, civil society, and affected communities. Reform must proceed in a 

manner that respects India's pluralistic legal tradition while ensuring that personal laws do not 

perpetuate discrimination or undermine the constitutional promise of equal justice. 

Ultimately, the transition from Shah Bano to Shayara Bano symbolizes the gradual transformation of 

Indian Muslim Personal Law from a framework primarily centred on religious autonomy to one 

increasingly informed by constitutional morality and gender justice. The judiciary has demonstrated that 

the principles of Islamic jurisprudence and constitutional values are not inherently incompatible; rather, 

both seek to uphold fairness, compassion, and human dignity. The enduring significance of these 

landmark decisions lies not merely in the rights they recognized but in their broader affirmation that 

constitutional governance must remain responsive to evolving notions of equality and justice. As India 

continues to reconcile its plural legal system with the aspirations of a modern constitutional democracy, 

the legacy of Shah Bano and Shayara Bano will remain central to the continuing pursuit of substantive 

gender equality and the protection of the rights and dignity of Muslim women. 

 

REFERENCES 

I. Constitutional Provisions 

• Constitution of India, 1950 Article 14, 15, 21, 25, 44 

II. Statutes 

• Code of Criminal Procedure, Section 125.  

• Muslim Personal Law (Shariat) Application Act, 1937  

• Dissolution of Muslim Marriages Act, 1939  

• Muslim Women (Protection of Rights on Divorce) Act, 1986  

• Muslim Women (Protection of Rights on Marriage) Act, 2019 

• Kazis Act, 1880 

III. Cases 

• Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556. 

• Danial Latifi v. Union of India, (2001) 7 SCC 740. 

• Shamim Ara v. State of Uttar Pradesh, (2002) 7 SCC 518. 

http://www.uijir.com/
https://doi-ds.org/doilink/07.2026-82824748/UIJIR


© UIJIR | ISSN (O) – 2582-6417 

MAY 2026 | Vol. 06 Issue 12 

www.uijir.com 

Universe International Journal of Interdisciplinary Research 

(International Peer Reviewed Refereed Journal) 

DOI No. – 08.2020-25662434 

72 

DOI Link ::  https://doi-ds.org/doilink/07.2026-82824748/UIJIR 

 

 

• Shayara Bano v. Union of India, (2017) 9 SCC 1. 

• Ahmedabad Women Action Group v. Union of India, (1997) 3 SCC 573. 

• Sarla Mudgal v. Union of India, (1995) 3 SCC 635. 

• Javed v. State of Haryana, (2003) 8 SCC 369. 

IV. Books 

• A. A. A. Fyzee, Outlines of Muhammadan Law (5th ed., Oxford University Press 2008). 

• M. Hidayatullah & Arshad Hidayatullah, Mulla's Principles of Mahomedan Law (22d ed., 

LexisNexis 2017). 

• Tahir Mahmood, Muslim Law in India and Abroad (Universal Law Publishing 2012). 

• Tahir Mahmood, Personal Law in Crisis (N. M. Tripathi 1986). 

• Paras Diwan, Muslim Law in Modern India (Allahabad Law Agency, latest ed.). 

• Flavia Agnes, Family Law: Family Laws and Constitutional Claims (Oxford University Press 

2011). 

• Flavia Agnes, Law, Justice and Gender (Oxford University Press 2013). 

• M. P. Jain, Indian Constitutional Law (9th ed., LexisNexis 2023). 

• V. N. Shukla, Constitution of India (Mahendra P. Singh ed., Eastern Book Company, latest ed.). 

• H. M. Seervai, Constitutional Law of India (4th ed., Universal Law Publishing). 

• Faizan Mustafa, Constitutional Law of India (LexisNexis, latest ed.). 

V. Journal Articles 

• Tahir Mahmood, The Shah Bano Judgment: An Evaluation, 27 J. Indian L. Inst. 497 (1985). 

• Flavia Agnes, Muslim Women's Rights and the Debate on Triple Talaq, 52 Econ. & Pol. Wkly. 12 

(2017). 

• Faizan Mustafa, Triple Talaq Verdict: Constitutional Morality and Muslim Personal Law, 9 NUJS 

L. Rev. 1 (2017). 

• Werner Menski, Muslim Family Law in India: Constitutional Perspectives, 34 J. S. Asian Stud. 

201 (2001). 

• Archana Parashar, Women and Family Law Reform in India, 14 Int'l J.L. Pol'y & Fam. 289 

(2000). 

• B. Sivaramayya, Shah Bano and Muslim Personal Law, 27 J. Indian L. Inst. 509 (1985). 

• Upendra Baxi, The Crisis of Personal Laws in India, 28 J. Indian L. Inst. 231 (1986). 

VI. Government Reports 

• Law Commission of India, Consultation Paper on Reform of Family Law (2018). 

• Law Commission of India, 21st Law Commission Consultation Paper on Reform of Family Law 

(2018). 

http://www.uijir.com/
https://doi-ds.org/doilink/07.2026-82824748/UIJIR


© UIJIR | ISSN (O) – 2582-6417 

MAY 2026 | Vol. 06 Issue 12 

www.uijir.com 

Universe International Journal of Interdisciplinary Research 

(International Peer Reviewed Refereed Journal) 

DOI No. – 08.2020-25662434 

73 

DOI Link ::  https://doi-ds.org/doilink/07.2026-82824748/UIJIR 

 

 

• National Commission for Women, Rights of Muslim Women in India (Various Reports). 

• Constituent Assembly Debates, Vol. VII (Nov. 23, 1948). 

VII. International Instruments 

• Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/810 (Dec. 10, 1948). 

• Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 

1249 U.N.T.S. 13. 

• International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171. 

• International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 U.N.T.S. 3. 

VIII. Religious and Classical Sources 

• THE HOLY QUR'AN (Abdullah Yusuf Ali trans.). 

• THE HOLY QUR'AN (Marmaduke Pickthall trans.). 

• Fatawa-i-Alamgiri (translated editions). 

• Al-Hidayah: A Commentary on the Islamic Laws (Charles Hamilton trans.). 

IX. Online Resources 

• Supreme Court of India, https://main.sci.gov.in 

• India Code, https://www.indiacode.nic.in 

• Ministry of Law and Justice, Government of India, https://lawmin.gov.in 

• Law Commission of India, https://lawcommissionofindia.nic.in. 

 

 

http://www.uijir.com/
https://doi-ds.org/doilink/07.2026-82824748/UIJIR
https://main.sci.gov.in/
https://www.indiacode.nic.in/
https://lawmin.gov.in/
https://lawcommissionofindia.nic.in/

